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oboB'A3KaMn  TOrO YM HLWIOrO BRACHWKa i MOro npuBaTHUMKU iHTEpecamu.
BoaHouac, aKWwo npaBoBUK MexaHi3aM 3abe3neyeHHs npaB BraCHUKIB 3aKOHOM
nepenbavyeHni, TO Y3roKeHHS IHTEpecCiB BMACHUKIB CyCiaHiX BonoAiHb Ta/abo
CniBBMacHWKIB po3rnsgaeTbCa Oinblwe B po3pidi NpaBoBUX LIHHOCTEN —
NpaBOCBIAOMOCTI (KOHUenuin, igen, Teopin, NpUHUMUNIB, SiKi BOHA MICTUTb), a
TakoX TUX UiHHOCTen (NpaBoBuMX 3acobiB), SIKi CTBOPHOKOTLCA 3a OOMNOMOrOH
NpPaBOCBIAOMOCTI ANA BMNPOBAMKEHHSA Yy CYCMiNlbHE XUTTA 3arasfibHOMOACHKNX
UiHHOCTEW, B TOMY 4MCNi LWOAO BIAHOCWH cyciactBa. Tak, piBeHb
NpaBOCBiAOMOCTI 0cobu, 30KpemMa, BfacHWKa Mae NpsMyi BNnvMB Ha peanisauito
npyvHUMny gobpocyciacTtea, ane 4YnM MOXMIMBO peanidyBaTu BULLEONUCaHe B
paMKax maTtepianbHoro npasa?

BigHocvHn  pobpocyciacTtea HaA3BMYaNHO BaXkKO HOPMaTUBHO
BperynoBaTt y BCEOXOMSOOYIN MMOLWMHI 3 Ornsay, 30Kpema, Ha KOMMNSEKCHICTb
AaHOro IHCTUTYTY, MOro BapiaTUBHICTb Ta pisHOranys3eBiCTb TakmX BiAHOCWUH.
lMpoTe, AaHa rinoTesa He 3BiNbHAE HAC Big HEOOXiAHOCTI BperynoBaTtu iHCTUTYT
pobpocyciactea sk i 6yab-AKy iHWY HilWy FOACBKUMX NPaBOBIAHOCKMH, a BigTak
NoCTa€e NUTaHHS: SIKy pONnb B NPOLECi BPErynioBaHHA iIHCTUTYTY gobpocyciactea
BiZirpatoTb NpaBoBi LiHHOCTI, OCOBUCTICHI acnekTn npaea Ta BigobpaxeHi HUM
ineann?

AKLWOo roBopuTH NpPo 3MICT BiQHOCUH AOGpPOCYCiACTBa, TO BiH BUPaXXaeTbCs
B CYKYMHOCTI npaB Ta 0bOOB’sI3KiB CYO’€KTIB JaHMX BIAHOCUH. | xo4a KOMMMeKc
Takux npa. Ta 060B’A3KiB, MNO-CyTi, € OAHAKOBMM AJ151 KOXXHOIO BriacHUKa, ofgHaK
NMUTaAHHA LIHHICHO-NPaBOBMX acnekTiB BigHOCMH gobpocyciacTtea, nNpu sikomy
3abes3neyvyBaTMMeTbCs came piBHOBara MK npaBamMu Ta 060B’A3KaMu IXHiX
cyb’exTiB, 3annLWIAETLCS BIAKPUTUM.

NitepaTypa
1. Hoxpes [.B. Pumckoe 4vacTHoe npaBo: y4ebHuk gns By3oB /
Omntpun Bagumosud [oxges. — 2-e u3g., usm. n gon. — M.: N3gaTenbCTBO
HOPMA (U3paTenbckasa rpynna HOPMA — MH®PA-M), 2002. — 784 c.

I'picanaweini mumpo

CTYyOEeHT 1 KypcCy topuanyHoro akynbteTy
HauioHanbHoro yHiBepcuteTy biopecypciB i
NPUPOAOKOPUCTYBaHHSA YkpaiHu (M. KuiB)

CBo6opaa sik npaBoBa UiHHICTb: TeOpeTUKO-NpaBoBMW aHani3*

MoHATTSA «cBOOOAAY 3aNMLLAETLCA TakKUM MOHATTAM, SIKe, He 3BaXKatouun Ha
TpuBany ictopito cnpob 3HanTh BrnacHy eavHy aediHiudito, i Hagani 3anvwaeTbcs
6e3 Hel. CborogHi HapaxoBytoTb 6mmM3bko 200 BU3HAYEHb MOHATTS «cBOBOAMY,
LLIO 3acBigvye Noro 6araToBMMIpPHICTb Ta HEOAHO3HAYHICTL [4, C.3].

BugatHnn HaykoBeub C. C. AnekceeB ctBepoxye: «CBoboga He €
pe3ynbTaTOM IHTEeNeKTyanbHOro TBOPIHHA... BOHA AOINCHO JaHa NoAdAM CaMor
NpUPOLOI0, BOHA — «BOXMI Aap», OAWH 3 HaNOINbLL BUCOKMX NPOSABIB MOOCHKOT

* HaykoBa KepiBHULSA — 3aBigyBayka kadeapu Teopii Ta icTopil gepxaswu i npasa HauioHansHoro
yHiBepcuTteTy 6iopecypciB i npupogokopucTyBaHHs Ykpainu Kauyp B.O.
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NpUPOAMN, CYTHOCTI TOrO YHiKanbHOro, LWo BnactTMee JIANHI 9K iCTOTi PO3YMHIN -
BULLOT cBigomMocCTi. | y ubomy 3B’A3Ky cBOGO[a € BTINIEHHAM CEHCY XUTTS
noauHW, ii NPpU3HAYEeHHAM, TUM HanbINbl BM3HAYHMM, LIO MOXE i MOBUHHO
AaTun NOONHI OIMCHe WacTs, XUTTeBe 3a40BONEHHsA» [1, c. 93—-94].

Y cyyacHomy cpinocodpcbkoMy CrOBHUKY 3a pepakuieto B.€. Kemeposa
BM3HA4YEHO TMOHATTSA cBoboan Tak: «CBoboga — uUe 34aTHICTb  NAMHMU
oBosfiofiBatM ymoBamu cBoOro OyTTd, OonaTu 3anexHOCTi Bid NpUPOAHUX i
couianbHux cun, 36epiratv MOXIMBOCTI ANSi CaMOBM3HAYeHHs, BUOOpY CBOIX
AOin Ta BYMHKIB» [7, C€.764-765]. Yknagadi «tOpuguyHoi eHuuknonenii» 3a
penakuieto . LWemwyyeHka, nig cBob6OAOK pPO3yMitlOTb NPUPOOHUN CTaH
HapoZy abo OKpeMOi NMIAMHU, AKUA XapaKTepU3YETbCS MOXMAUBICTIO AiATU Ha
BNacHUA poscyq; Cyb’eKTMBHA MOXNUBICTb  JIIOOAWMHW | rpomagsiHMHa
3gincHioBatn abo He 3dincHoBaTM MEeBHI Ail, WO [PYHTYOTbCA Ha WMOro
KOHCTUTYLiMHMX npaBax i ceoboaax [8, c. 441].

Woaoo posymiHHA cBoboau y npaBO3HABCTBi, TO CbLOrOAHI BOHa
YXKMBAETbCA Yy TakMX ABOX KOHCTPYKLUIAX: «cBoboga y npasi» Ta «npaBo Ha
csoboay».

3BepHeMO yBary Ha NOHATTA «cBoboga y npasi». NMpountaBum posgin Il
«lMpaBa, cBoboan Ta 060B’A3KN NIOANHK | rpoMagsaHUHa» KOHCTUTYUIT YKpaiHu,
MM 3yCTpiYaeMO He OAMH pa3 CnoBo «cBOboaa», HaNpuknag: npaBo Ha ceoboay
AyMKu i cnoBa (ctatta 34), NnpaBo Ha cBobony ceiTornagy i BipocnoBigaHHA
(ctatTa 35), NnpaBo Ha cBoboay ob’eAHAHHA y MONITUYHI NapTil Ta rPOMaAChKi
opraHisauii (ctatta 36) Towo [3]. AHani3 Tekcty OCHOBHOroO 3akoHy YKpaiHu
3acBigyuMB Npo BiACYTHICTb NpsAMOI AediHiuil NoHATTa «cBobogm» B OCHOBHOMY
3akoHi YkpaiHu. Lle Bu3Ha4yeHHs, Ha Hawy AOyMKY, «3axoBaHO» y cTaTtTi 23
KoHcTuTyuil YkpaiHu, y akin HanucaHo: «KoxHa nioguHa Mae npaBo Ha BinbHWIA
PO3BUTOK CBOEI OCOBUCTOCTI, SKLWO NPU LbOMY He MOopywykTbCa npaBa i
ceoboaun iHWKMX nogen, Ta Mae o060B'A3KM nepen CycnifibCTBOM, B SIKOMY
3abe3nevyeTbCs BiNlbHUM | BCEBIYHMI PO3BUTOK 1T OCOOMCTOCTI». BBaxkaemo, Lo
ue i € BM3Ha4YeHHa csBoboan 3 nornagy NpaBoOBOI MAOWMHK, TiflbKM 3aMiCTb
«CcBODOANY» 3a3HAYEHO «BINIbHUA PO3BUTOK OCOOUCTOCTI». Ane X Ans po3BUTKY
ocobuctocti noTpibHO pobuTn <HKicb Aii, 3a S9Ki TM NOTIM HecTumell
BignosiganbHicTb. To0To, nguMHa po3BMBae cebe €K 0cobucTicTb 3a
AOMOMOroK MNeBHUX AiN, SKi BOHA Moxe pobutm 3aBgsku csobopgi. OTxe, y
«BiNTlbHOMY p0o3BUTKY o0cobuctocTi» OCHOBHMIA 3aKOH «CXOBaB» MOHATTS
«cBoboaay.

AHanisytoun  eHomeH UiHHocTi B.O. Kavyp Buokpemuna neBHi
BTACTMUBOCTI, LLIO Aano i nigctaBy BM3HA4YaTU LIHHICTb K aBULLE 00’ €EKTUBHOIO
CBITY, WO Ma€ 3Ha4YeHHA Ona cyb’ekTa npu 34IMCHEHHI HAM XUTTEBOro BMOBOpY
[2, c.10].

LliHHocTi, €Ki gitoTb y npaBoBiK cdepi Ta 3akpinfiolTbCs MNpaBoM,
HabyBaloTb CTaTyCcy npaBoOBWUX LiHHOCTEN. BogHoyac BOHWM BigobpaxalTb
NnpaBoOBY CUCTEMY KOHKPETHOI Aep)kaBW, a He BCbOro CBiTYy Ta 3anexaTtb Bif
cuTyauil B AepxaBi, AKy 3MiHIOIOTb CYCNifNbHO-MONITUYHI NOrNaan rpoMagsiH.

Lle TBepaXeHHs1 siCKpaBO NPOINKCTPOBAHO Yy pieHHsax denepanbHOro
KOHCTUTYUIMHOrO cyay HimeyunHu, skui BBaxae, WO camMe OCHOBHI LHHOCTI
YTBOPKOKOTb CYCMiNbHUIA Nag BifbHOI AeMokparii, wo noro OCHOBHMI 3akoH B
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MeXaxX KOHCTUTYUIMHOro nagy BBaxae (pyHOameHTanbHuMM. B OCHOBI LbOro
cycninbHOro nagy, BigNOBIOHO A0 NPUMHATONO KOHCTUTYUIMHO-NOMITUYHOIO
pilleHHs1, nepebyBae 6avyeHHs, 3rigHO 3 AKUM NOAMHA Y CBITOBOMY MOPSAAKY Mae
BMacHy, CaMOCTINHY LiHHICTb, a cBoboda i piBHICTb € 6a30BUMU LIHHOCTAMM
AepXaBHoOro yTsopy. ToMy CycninbHUW Nag € WiHHICHUM YCTPOoEM. [6, C.154].

[na 3’acyBaHHA Micus cBo6oan B CUCTEMI NPABOBMX LiHHOCTEN BaXXMMBUM
€ pocnigpkeHHs cBoboan Kpisb NMpM3My LIHHICHMX PiBHIB nNpaBa, 3a A4OMOMOro
AKMX MOXHa PO3KPUTU BaXKSMBI acnekTn LWoao pPo3yMiHHA cBoboan. AKLLO
CYTHICTb npaBa Yy Hambinbll 3aranbHOMY BU3Ha4YeHHi € Mipa csBoboan Ta
OBr'pyHTOBaHICTb MOBEAiHKN CYyG’EKTIB CYCMINbHOIMO XWUTTS, WO 3YMOBIEHI
PO3BUTKOM CYCNIifIbCTBA, TO LiHHICTb NMpaBa MOXHa BU3HAYUTU SK YOCOONEHHS
cBoboan i aKTMBHOCTI NiOAen Ha OCHOBI CTOCYHKIB i Yy BIignNoBIigHOCTI 3i
crnpaBeasIMBICTIO, HEOOXIAHICTIO Y3roLKeHHA BOMi W iHTepeciB Pi3HUX BepCTB
HacesieHH4A, couianbHUX rpyn, okpemux iHamseiais [5, ¢.66].

dyHOoaMeHTanbHi  LiHHOCTI noguMHM cTaloTb ©asokw  akcionorii npaea,
YTBOPIOKOYN CYTHICHY MOCTINHY (KOHCTaHTy) topuandHoro npoctopy. OfHieto 3
OCHOBOMONOXHUX LiHHOCTEN iHOauBIiga € noTtpeba y cBobogi. Ceoboaa,
TpaHcOpMyUYUCb He npocTto y csBoboay, a B cBobogy y npasi, 3gaTHa
nogonatn «BiOYYXXEHHA» NIANHW Yy cdbepi nNpaBa — YCYHYTU CHIPUAHATTH
NIOOMHOK NMPaBOBUX LIHHOCTEN SIK YOroCb HEnoTpiBHOro i sk Toro, wo ii He
cTtocyeTbes [5, ¢. 70].

CtBepoxytoun npuHumMnmn ceoboau, NnpaBo Habyeae rMMboOKoro 0CobucToro
3HAYEHHSA — CTa€ UiHHICTIO ONS OKpeMol NIAUHKU, rpyn fogen, CycninbCcTea; €
aiesm 3acobom i couianbHOI 3axulleHocTi ocobu; BigkpmeBae i Aoctyn Ao
Gnar. Y uboMy, 0O pedi, BUABNSAETbLCA NYMaHiCTUYHUIA XapakTep npasa. Came
ceobofa SK LiHHICTb NpaBa BXOAUTb OO CKnagy 3aranbHONKACLKUX LiHHOCTEMN,
WO HanpaubOoBYKTLCS MOKOSHHAMKM JfloAen ynpoaoBX icTopil i cTawTb
OAHOYACHO SIK NMIOACLKUMU igeanamu, Tak i NACLKOK nNpakTukoto [5, c. 71].

HaocTtaHoK BapTO 3a3HauuTu, WO ANS KOXHOI oKpemol niogvHu cesobona
CTBOPIOE LiHHICTb, KONM NogMHa caMa 3HaxOAUTb B Hil KOPUCHI BNACTUBOCTI i
0CoBUCTO BigYyBa€ B HUX HEOBXIQHICTb, a He 3a JOMOMOroK CTOPOHHIX OCib [24,
c. 71]. F'oBopsium Npo ceoboay K NPaBoOBY LiHHICTb, MW TOBOPMMO MpPO HEl K
LiHHICTb OKYNbTYPEHOro CycninbCcTBa.
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I'pomoesuii Apocaae

3gobysad kadbeapw Teopii Ta icTopii aepxasm i
npaea HauioHanbHOro yHiBepcuteTy biopecypciB i
NPUPOAOKOPUCTYBaHHS YkpaiHu (M. KuiB)

LliHHicHO-npaBoBi acnektn oopmyBaHHA NpaBOBOI AepXaBu B
YKpaiHi

Micna HabyTTa YkpaiHot HedanexHocTi B 1991 poui, Ti Hapoa obpas wnsax
PO3BUTKY MpPaBOBOI AEPXXaBHOCTI, LLO 3yMOBWUNO HEOOXiOHICTb LOTPUMAaHHS
OCHOBHMX igen Ta UiHHOCTeW, npuTaMaHHUX dadiin KoHuenuil. Bigxig Big
NPUHUMNIB TOTaniTapmsmy, ki, Xxoda BigKpPUTO N He AekrnapyBanucs, npote 'y 70-
80-x pokax Bce X Oynu nputamaHHi CPCP, oTpumaB cBOE HOpmMaTuMBHE
3akpinneHHa cnoyatky B [eknapauii Nnpo gepXaBHUN cyBepeHiTeT YKpalHu Big
16.07.1990 p. Ne 55-XIl, a srogom — i B KoHcTuTyUiT YKpaiHm Big 26.06.1996 p.
Ne 254k/96-BP. Lli, ocHoBononoxHi ans YkpaiHu, NpaBoOBi akTu CTanm OCHOBOH
HOBOrO Nepioay B PO3BUTKY YKPaAIHCLKOI AepXXaBHOCTI.

HoBun gna ykpalHCbKOro cycninbcrtBa nigxiga Ao popMyBaHHA AepXasu
OyayBaBCs Ha iCHYHOUMX Y PO3BUHEHUX 3apybiKHUX KpaiHax NOSIOXKEHHAX Npo
npaBa MOOWHM SK  OCHOBHMM  MOKA3HWK BU3HAHHA W OOTPUMAHHS
crnpaBeanIMBOCTI B XUTTi cycninbctBa. B KoHcTuTyuii YkpaiHm Gynu 3akpinneHi
Taki NpaBoBi LiHHOCTI, SIK NIOANHOLEHTPM3M Ta BEPXOBEHCTBO MpaBa, B3aEMHa
BiANOBIAANbHICTb AepXXaBu Ta rpoMagsiH, BNacHICTb TOLLO.

OcHoBu hbopmyBaHHS B KpaiHi LiHHICHMX OpPIEHTUPIB NPaBOBOI AepXaBu
3aKpinneHi B KOHCTUTYUIMHMX HOpPMax Mpo BW3HAHHA nMpaBa BOJSIOAITH,
KOpUCTYBaTUCA | po3nopsmpKaTncs CBOEK BRacHicTio. BigsHauumo, wo npaso
BMKOPUCTAHHA He € abcomnTHMM Yy Hawin gepxasi. 3rigHo KoHctuTyuil
BMKOPUCTaHHA BIIACHOCTI HE MOXe 3aBaaBaTu LKoAu npasam, cBobogam Ta
rigHOCTI rpoMajsH, iHTepecam CycninbCTBa, NOoripLlyBaTU €KOMNOriYHy cuTyauito i
NPUPOAHI AKOCTI 3eMni. TakMM YMHOM, BULLOK LIHHICTIO € He MpaBO KOXHOI
OKpPEeMO mAVHU BOMOAITU, KOPUCTYBaATUCH | pO3nopampKaTuca BrACHICTIO, a
npaBo BCIX NMAen Y CYKYnHOCTI BOJSIOAITU, KOPUCTYBATUCA i pO3nopsaaXaTucs
BNACHICTIO NpW LIbOMY He 3aBaXkalouu oguMH OOHOMY, He NMOpyLUy4Kn IX npas, Ta
He 3aBJalouu LIKo4y AepXaBi Ta CyCninbcTay.

Mu potpumyemocs Te3u, 3rigHO 3 SKOK MnpaBa JfoOMHU € SBULLEM
CyCninbHUM i couiarbHO-ICTOPUYHUM, a He npupogHuM. BoHa noBHICTIO
Y3ro4XXyeTbCs 3 KOHCTUTYLINHUM MOJSIOXEHHAM, 3rigHO SIKOro npasa i csBo6oau
NOOMHY Ta IX rapaHTil BU3Ha4alTb 3MICT i CNPAMOBAaHICTb 4isiNIbHOCTI Aep>KaBu.

23



